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BRIEF ON BEHALF OF APPELLANT 


STATEMENT OP FACTS 

This is an appeal from a judgment granting a writ of habeas 
corpus. On December 3, 1927, appellee was convicted in the 
Supreme Court for the District of Columbia (now District 
Court of the United States for the District of Columbia) on 
charges of housebreaking and larceny. He was sentenced to 
serve an aggregate imprisonment term of 40 years. On Novem¬ 
ber 2, 1943, he was released on parole by the Board of Inde¬ 
terminate Sentence and Parole for the District of Columbia. 
On June 13, 1945, upon receipt of reliable information that 
appellee had violated the condition of parole which forbade his 
leaving the limits of the District of Columbia without the 
Board’s written permission, the Board issued a warrant for his 
arrest. Shortly after his apprehension and commitment to the 
District of Columbia Reformatory at Lorton, Virginia, he was 
given a hearing before the Board (December 6, 1945), and his 
parole was subsequently revoked. 

Thereafter on January 7,1946, appellee filed a petition for a 
writ of habeas corpus in the court below, alleging that he was 

(l) 
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illegally held because his hearing before the Board of Inde¬ 
terminate Sentence and Parole, preceding parole revocation, 
was had without notice and because at the hearing he was 
denied the assistance of counsel and the right to have witnesses 
in his behalf. The Court ordered the writ to issue. The return 
to the writ, insofar as material here, denied that at the time 
of hearing on the alleged parole violation the appellee had 
made any request either for representation by counsel or 
appearance of witnesses in his behalf. The return also denied 
that any other person had made any request to be heard on 
behalf of appellee. This apparently was in answer to affidavits 
filed with the petition (App. 21) in which Paul Bradshaw and 
John P. Mullen, Esq., stated that on the day preceding the 
hearing their telephone request to the parole officer for the 
Board that they be permitted to appear at the hearing as 
witness and counsel, respectively, had been denied on the 
ground that no outsiders were allowed at such hearing. The 
return further stated that appellee well knew the condition 
imposed upon him by the Board, viz, that he could not leave 
the District without its written permission; that it was shown 
at the hearing before the Board that the appellee had been 
arrested by Virginia police in Suffolk, Virginia, on June 9,1945, 
and that he admitted such arrest. 

Upon the petition and the return thereto hearing was had. 
By opinion of January 21, 1946, the Court held that appellee 
had not been given a hearing within the meaning of the Inde¬ 
terminate Sentence and Parole Act, § 24-201 et seq., D. C. Code, 
1940, in that he had been denied the essential right of counsel 
and witnesses when heard by the Board as an alleged parole 
violator. In arriving at this conclusion the court reasoned that 
the phrase “an opportunity to appear”, as used in the ap¬ 
plicable statute, contemplated an effective appearance, a hear¬ 
ing, and necessarily therefore the right to counsel and to pro¬ 
duce witnesses. The court quoted extensively from Escoe v. 
Zerbst, 295 U. S. 490, in which the Supreme Court interpreted 
the Federal Probation Act as requiring a hearing before a 
court. The court below took the position that its opinion 
would not place an undue burden upon the Board of Indeter¬ 
minate Sentence and Parole. It found the practice of denying 
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such privilege to be a “vestigial relic of the days when a de¬ 
fendant in a criminal case had no right of counsel”; and em¬ 
phasized the importance of the right to an alleged parole 
violator. Finally, the court stated that no formal trial was 
required. It explained that its opinion was based, not on the 
Constitution, but on its construction of the statute, and that a 
parolee was not entitled to have counsel assigned to represent 
him, but only to have counsel retained by him or in his behalf 
(App. 26). 

The court ordered appellee’s discharge from custody without 
prejudice to subsequent proceedings for revocation of parole in 
conformity with the statute, but stayed the order of discharge 
for a reasonable time for that purpose. On January 24, 1946, 
an order was entered granting the writ of habeas corpus and 
remanding appellee into the custody of the Board of Indeter¬ 
minate Sentence and Parole, for further proceedings in con¬ 
formity with the court’s opinion of January 21, 1946. By sub¬ 
sequent order also dated January 24, the court stayed its earlier 
order of January 24 for three days and provided that if an 
appeal were noted within that time the stay would be automatic 
until final disposition of the appeal. The order further pro¬ 
vided for appellee’s release on $10,000 bond, but bond was not 

made. _ 

STATUTES INVOLVED 

The full text of the Indeterminate Sentence and Parole Act, 
as amended, § 24-201 et seq., D. C. Code, 1940, is set forth in 
the appendix (App. 33). 

For comparative purposes the provision of the federal statute 
dealing with revocation hearings, Section 719, Title 18, U. S. 
Code, is here quoted: 

When a prisoner has been retaken upon a warrant is¬ 
sued by the Board of Parole, he shall be given an 
opportunity to appear before said Board of Parole, a 
member thereof, or an examiner designated by the Board. 
The said Board may then, or at any time in its discretion, 
revoke the order and terminate such parole or modify 
the terms and conditions thereof. If such order of 
parole shall be revoked and the parole so terminated, the 
said prisoner shall serve the remainder of the sentence 
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originally imposed; and the time the prisoner was out on 
parole shall not be taken into account to diminish the 
time for which he was sentenced. [Italics supplied.] 

QUESTION PRESENTED 

Does Section 6 of the Act creating the Board of Indeterminate 
Sentence and Parole for the District of Columbia require that 
an alleged parole violator have the right to call witnesses in 
his behalf and the assistance of counsel, if he so desires and 
can secure such service, when he appears before the said Board 
as an alleged parole violator. 

SUMMARY OF ARGUMENT 

I. The purposes of the Indeterminate Sentence and Parole 
Act would not be served if parole violators were given the right 
to counsel and witnesses at revocation hearings. Because of 
the nature of parole the revocation hearing is intended to be a 
private interview between the Board and the prisoner, an in¬ 
formal discussion of the alleged violation to aid the Board in 
the exercise of its discretion. At such hearings the presence 
of counsel would be of no assistance. Moreover the opinion of 
the court below, and its implications, would require a type of 
hearing which was not intended by Congress. 

II. The exclusion of counsel from Board hearings is sup¬ 
ported by the history of the Indeterminate Sentence and Parole 
Act which was patterned upon the acts creating the federal 
parole system in which parole violators have never been ac¬ 
corded the right to counsel. 

III. The case of Escoe v. Zerbst, 295 U. S. 490 (1935), cited 
in the opinion of the court below, does not support the proposi¬ 
tion that a parole violator is entitled to counsel or that rules of 
evidence should control at Board hearings. 

ARGUMENT 

I 

The purposes of the Indeterminite Sentence and Parole Act 

are best served by appearance of parole violators without 

counsel at hearings 

The opinion of the court below, holding that a parolee at a 
hearing to consider whether his parole should be revoked is 
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entitled to counsel and witnesses, was based not upon Consti¬ 
tutional grounds, but rather upon interpretation of the statute. 
The problem therefore is one of statutory construction. As¬ 
suming that the language of the statute may be ambiguous, it 
is proper to refer to the history and purpose of the law to arrive 
at its meaning. Reference will first be made to its purpose, 
under the settled rule that if possible a statute will be so con¬ 
strued as to effectuate its purpose. United States et al. v. 
American Tracking Association, Inc., et al., 310 TJ. S. 534, 542 
(1940). 

Parole “is the release of an offender from a penal or correc¬ 
tional institution, after he has served a portion of his sentence, 
under the continued custody of the State and under conditions 
that permit his reincarceration in the event of misbehavior. 
Properly conceived, parole contains none of the elements of 
executive clemency, as is the case of pardon. It has no connec¬ 
tion with foregiveness, nor is it designed as a reward for good 
conduct in the institution. The basic purpose of parole is, or 
should be, to bridge the gap between the closely ordered life 
within the prison walls and the freedom of normal community 
living.” Attorney General’s Survey of Release Procedures 
(1939) Vol. IV, p. 4. Parole is a matter of grace not of right. 
Parole does not suspend service of a sentence or operate to 
shorten the term. While on parole, a convict is in the legal 
custody of the jailer; in legal effect he is still imprisoned—so 
much so that violation of parole is on the same plane as an 
escape from custody. The status and rights of a parole violator 
are “analogous to those of an escaped convict.” Anderson v. 
Corail, 263 U. S. 193, (1923); Story v. Rives, 68 App. D. C. 325, 
329,97 F. 2d 182 (1938), cert. den. 305 U. S. 595. 

To effectuate these purposes in the District of Columbia the 
Indeterminate Sentence and Parole Act was enacted in 1932. 
The Act provided for the creation of a Board of Indeterminate 
Sentence and Parole. The Board was empowered to authorize 
the release of prisoners on parole, upon conditions which the 
Board might prescribe, when it appeared to the Board from 
reports of the prisoner’s work and conduct and from study and 
examination by the Board itself that a prisoner was “fitted by 
his training for release”, that there was “a reasonable proba- 
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bility that such a prisoner will live and remain at liberty without 
violating the law”, and when “in the opinion of the Board such 
release is not incompatible with the welfare of society.” 
§ 24r-204. It was further provided that when on parole a 
prisoner was to remain in the legal custody and under the 
control of the Attorney General or his authorized representative 
until the expiration of his maximum sentence. § 24-204. By 
§ 24-205 of the Act provision was made for the issuance and 
execution of a warrant by the Board or any member thereof 
upon “reliable information that a prisoner has violated his 
parole.” Section 24-206 directed that at the next meeting of 
1 the Board after the issuance of a warrant for the retaking of a 
parolee, the Board be notified of the issuance of the warrant, 
“and if such prisoner shall have been returned to the institution, 
he shall be given an opportunity to appear before said 
Board * * *,” and that the Board might then or at any time 

* in its discretion terminate the parole or modify the terms and 
conditions thereof. 

• Rules and Regulations were prescribed by the Board to gov¬ 
ern their proceedings under this Act. Provision was made in 
these Rules and Regulations for written applications for parole 
and for the order of their consideration by the Board. Rules 
6, 8. The Rules prescribed that “No persons shall be present 
at any meeting of the Board except those authorized by law or 
by the Board.” Rule 1. The right was given to all persons to 
send to the Board, in writing, any information which they might 
deem helpful in determining the merit of any applicant for 
parole. No set form of communication was designated. Rule 
12. Provision was made for hearings before the Board for re¬ 
taken parole violators, Rule 22, and for petitions for reconsid¬ 
eration of action taken by the Board following a hearing. 
Rule 24. 

The fundamental reasoning relied upon by the court below 
is expressed in the following paragraph of the court’s opinion: 

In its ultimate analysis, the question depends on the 
meaning to be accorded to the following phrase in the 
statute: “an opportunity to appear.” It is the view of 
this court that the statute necessarily contemplates an 
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effective appearance and not the mere physical presence 
of the prisoner before the Board. It implies that the 
prisoner must be given a hearing. It would seem neces¬ 
sarily to follow that if he is entitled to a hearing, he is 
likewise entitled to be represented by counsel, if he de¬ 
sires such representation; and that he also has the right 
to present evidence and adduce witnesses. Otherwise, 
the right to an appearance before the Board may be but 
a futile gesture. The privilege granted by the statute 
would be illusory and nugatory. It might as well be 
contended that compliance with the statute is achieved 
by bringing the defendant physically into the presence 
of the Board and then denying him an opportunity to 
make a statement, but compelling him to remain silent. 
Yet it is but one step removed from this seemingly ab¬ 
surd supposition, to refuse to him the privilege of speak¬ 
ing through counsel and requiring him to speak for him¬ 
self in person, if he is to speak at all. 

It is respectfully contended that the appearance of a parolee 
speaking for himself and not through counsel is much more 
“effective” to accomplish the purpose of the hearing than it 
would be if there were defense conducted by counsel. Hearings 
on applications for parole and revocation hearings are informal; 
technical rules of law and procedure need not be followed. 
They are not trials in any formal sense. Christianson v. Zerbst, 
89 F. (2d) 40 (C. C. A. 10, 1937). They are administrative 
proceedings, not judicial. Sims v. Rives, 66 App. D. C. 24, 84 
F. 2d 871 (1936), cert. den. 298 U. S. 682. They deal, as noted, 
with a matter of grace, not of right. Their purpose is to assist 
the Board in determining whether the prisoner has reached 
the point in serving his sentence where his conditional release 
“is not incompatible with the welfare of society.” Hearings 
before the Board, properly understood, are not adversary pro¬ 
ceedings, in which the jailer or the Board are pitted against the 
prisoner. On the contrary, they are part of an enlightened cor¬ 
rectional procedure devised to facilitate return of convicted per¬ 
sons to normal living. The hearings provide an opportunity 
for a Board entrusted with broad discretion and responsibility 
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to interview personally and privately the subjects of their re¬ 
sponsibility and to make such study of the individual as they 
deem necessary in exercising their discretion. This type of 
proceeding would not be benefited by the presence of counsel. 
The opportunity to stimulate an understanding between the 
Board and the prisoner would be dissipated by conversion of 
the hearings into a legal battle. 1 

The implications of the opinion of the court below demon¬ 
strate how incompatible are the functioning and purpose of 
the parole system on the one hand and the presence of counsel 
and witnesses, as matters of right, at revocation hearings, on 
the other hand. The opinion of the court does not specifically 
state that its reasoning applies to both application and revoca¬ 
tion hearings. But it may be argued that the same procedure 
should be followed in both cases, since fundamentally the two 
types of hearings and their purposes are identical. The simi¬ 
larity of the proceedings is emphasized by the fact that a rev¬ 
ocation hearing is in a sense an application hearing as to 
future parole. Thus it seems that the decision of the court 
below might with logic be extended to all hearings of the Board. 

The court ruled that “counsel must be heard on request; 
and any evidence that the parolee or counsel desire to present 
must be received if admissible under the rules of evidence .” 2 
The inevitable result of such a procedure would be prolonga¬ 
tion of the hearings. An attorney appearing for a parole 
violator would be duty bound to do all within his power to 

1 The proceeding leading to revocation of parole is analogous to the pro¬ 
cedure followed when prison regulations are violated. Violators of prison 
regulations are subjected to deprivation of privileges, solitary confinement, 
and to forfeiture of their good conduct allowance when they violate regula¬ 
tions controlling their conduct in the prison. Surely it is not suggested that a 
prisoner is entitled to counsel and witnesses before he can be deprived of 
such privileges. Since parole is merely the service of a prisoner’s sentence 
beyond the prison walls the same considerations should apply. 

'Insofar as the introduction of evidence permissible under the rules of 
evidence is concerned, authority to the contrary of the position taken by 
the court below is found in Christianson v. Zerbst, 89 F. 2d 40 (C. C. A. 10, 
1937), where the court said: 

“Strict observance of technical rules of law and procedure accorded parties 
In a judicial proceeding Is not required in such a <revocation) hearing be¬ 
fore an administrative body. It may be informal and the consideration of 
hearsay evidence does not invalidate the final action taken.” 
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influence the discretion of the Board. To this end it would 
be incumbent upon him to call character witnesses and submit 
any proof of extenuating circumstances which might be avail¬ 
able. Substantial infringements on the time of the Board 
members would necessarily follow. 3 This becomes significant 
when it is realized that Board members serve without com- 
'pensation. It is reasonable to assume that Congress did not 
intend to impose any greater burden on the Board members 
than they now carry. Moreover, had Congress intended that 
the rules of evidence control, it is reasonable to believe that 
it would have provided, as it did not, that members of the 
Board be attorneys. 

The court’s opinion also makes it very clear that a parole 
violator is not entitled to have counsel assigned him but may 
have counsel if he can secure one. Such a rule would place 
the prisoner who lacks the necessary counsel fee at an ap¬ 
parent disadvantage. It seems highly unlikely that Congress 
intended its language to effect such discrimination. Moreover, 
there are other complications bound to arise if the decision of 
the lower court should stand. For example, if alleged violators 
are to be represented by counsel and the rules of evidence are 
to be invoked, it will be necessary not only that members of 
the Board be qualified to rule on the admission of evidence, 
but it would seem to follow that the Board’s charges should be 
presented by a “prosecutor.” Questions will arise concerning 
the procedure to be followed to correct errors in the admission 
of evidence. Without doubt there are other procedural prob- 

* During the fiscal years ended June 30,1944, and June 30,1945, the Board 
held 170 and 154 revocation hearings, respectively. Broken down, these 
constituted 74 hearings for parole violators and 96 for conditional release 
(release due to good time allowances) violators the first year and 63 for 
parole violators and 91 for conditional release violators the following year. 
During the same periods, respectively, the Board held 577 and 465 applica¬ 
tion hearings and rehearings. Annual Statistical Report of Institutional 
Parole Officer of the Board of Indeterminate Sentence and Parole, D. C., 
for fiscal year 1945. Tables 11,13 and 21. 

Aside from the time of the members consumed in studying cases prior to 
the hearings, these hearings consumed two afternoons monthly, taking on 
the average a conservatively estimated ten minutes each, and a very modest 
estimate would double the amount of time required if counsel were present 
even though witnesses were not called. 
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lems, presently unforeseen, which would rear their heads to 
plague the parole system and to transform the Board into a 
judicial body when, we respectfully suggest, Congress intended 
it to be a purely administrative agency. 

These considerations, it is submitted, demonstrate that the 
type of hearing intended by Congress is not the type required 
by the opinion of the court below. The organization of the 
Board and the procedures established for its operation are not 
suitable for such proceedings. Moreover the adoption of the 
suggested procedure for Board hearings under the present sys¬ 
tem, totally inadequate to cope with the problems which would 
inevitably arise, could conceivably have the effect of discour¬ 
aging the granting of parole which otherwise might be merited, 
thus defeating the primary purpose of the law. Such a con¬ 
struction should, if at all possible, be avoided. Cf. Zerbst v. 
Kidwe\l y 304 U. S. 359, 363 (1938): Burns v. United States, 
287 U. S. 216 (1932). 

n 

The legislative history of the Indeterminate Sentence and 
Parole Act indicates there was no intention by Congress to 
allow the right to counsel and witnesses at revocation 
hearings 

No language has been found in the reports or debates on the 
Indeterminate Sentence and Parole Act to explain the meaning 
of the words “shall be given an opportunity to appear before 
the Board.” 4 These words of the Act, however, are identical 
with the corresponding language of the Act creating the United 

States Board of Parole. (The parole features of the statutes 

4 The Senate was first to consider the proposed legislation. After having 
heard a number of recommended Committee amendments the Bill, S. 1155, 
was read and passed without debate on June 13, 1942. Cong. Rec., 72nd 
Cong., 1st Sess., pp. 12751-2. The Committee Report, Sen. Rep. 450-94S7, 
which includes endorsement of the legislation by the Commissioners for the 
District of Columbia and other interested officials, contains nothing enlight¬ 
ening concerning §24-206. Subsequently the House moved to substitute 
S. 1155 for its own Bill (H. R. 10273) and after a short debate S. 1155 was 
passed by the House without change on July 11, 1932. Cong. Rec., 72nd 
Cong., 1st Sess., pp. 15034-38. Like the Senate Committee Report, the House 
Report 881-9492 contains no reference to the phrase “he shall be given an 
opportunity to appear before the said Board • * Nor do the brief 
debates in either body of Congress touch upon this language. 


are substantially identical, the principle variance between the 
two being that the local Act contains an indeterminate sentence 
feature and the federal law does not.) Although there is no 
legislative history specifically dealing with these words of the 
Federal Act, 6 it is highly significant that the same language 
appears in both statutes, since in the federal parole system, 
from the time of its creation in 1910, counsel have been 
excluded from revocation hearings. 6 

• An Act for the parole of federal prisoners. S. 870, had passed the Senate 
during the 61st Cong., 1st Sess. (unreported) and the same Bill was intro¬ 
duced in that body during the 2nd Session. Cong. Rec., 61st Cong., 2nd 
Sess. Vol. 45, p. 1251. It passed the Senate on February 7, 1910, id. p. 1532, 
and was referred to the House Committee on the Judiciary, p. 1620. That 
Committee reported it out with amendments, id. p. 6184, accompanied by 
House Rep. 1341-5593 and, as amended, it was passed by the House on May 
16, 1910, after debate, id. pp. 6373-77. Section 4 of the Bill at this point 
dealt with the subject of revocation of parole. Whether it amended the 
Bill passed earlier by the Senate cannot be determined, but it made no 
provision whatever for any appearance of an alleged parole violator before 
the i>arole board. The Senate refused to accept the Bill passed by -the 
House and thereupon conferees were named by both bodies. The Conference 
report on S. 870, as amended, was accepted by both Senate and Honse on 
June 24,1910, 61st Cong., 2nd Sess., Vol. 45, p. 8873, p. 8911. Its presentation 
in the House was accompanied by House Rep. 1701-5593, from which it 
appears that every section of the original Bill was amended. As finally 
passed Section 6 thereof (now Sec. 719, Title 18, U. S. C.) provided that 
returned parolees “shall be given an opportunity to appear before said board 
of parole.” 

Here for the first time it was provided that a parole violator should have 
the opportunity to appear before the parole board. Not a word appears in 
House Rep. 1701-5593 or in any other record concerning the reason for this 
or for any other of the amendments made. Section 6 (18 U. S. C. 719) has 
not been changed regarding opportunity to appear except that such appear¬ 
ance (by amendment of 1940) may be before the Board of Parole, a member 
thereof, or an examiner designated by the Board. This amendment was 
induced by the fact that there had been recurrent demands by parole violators 
that they were entitled to hearings by the Board sitting as a body. 

•Rules and Regulations of the United States Board of Parole (1936) 

* • * 

• / 

4. Meetings: 

• • * * • w 

d. Meetings of the Board are restricted. Prisoners must appear in person 
and may not be represented by counsel or any other person. • * * These 
meetings are closed to the public. The records of such meetings are confi¬ 
dential records, and are not open to the prisoner or any other person. 
Attorneys, or others, who wish to present oral or written briefs or letters 
of any nature pertinent to the case may do so by appointment at the Board’s 


12 


Prior to the enactment of the Indeterminate Sentence and 
Parole Act, the federal parole laws were operative in the District 
of Columbia. The identity of the provisions of the local and 
federal laws reveals an indisputable intention to vest the Board 
of Indeterminate Sentence and Parole, insofar as prisoners 
confined in the District of Columbia were concerned, with the 
powers previously exercised by the United States Board of 
Parole. Moreover, in the local statute it was specifically pro- 
- vided, § 24-208, that “Upon the appointment of the members 
of said board, the powers of the existing parole board (the 
federal board (over prisoners confined in the penal institutions 
of the District of Columbia shall cease and determine and 
all the powers of said existing parole board (the federal 
board) * * * shall be transferred to and vested in said 
Board of Indeterminate Sentence and Parole * * By 
the Act of June 5, 1934, 48 Stat. 880, ch. 391, §24-209 D. C. 
Code, 1940, the Indeterminate Sentence and Parole Act was 
amended by specifying that the federal board was to have the 
same power and authority over prisoners convicted in the Dis¬ 
trict of Columbia and confined elsewhere as the Board of Inde¬ 
terminate Sentence and Parole exercise over prisoners confined 
in the District of Columbia. (App. 37.) These statutes reveal 
clearly an intention by Congress “to provide a uniform 
administration of the Federal and District laws with respect to 
the control of released prisoners. ,, Gould v. Green , 78 U. S. 

headquarters. AH material of this character must be submitted in 
writing. 

• • * * • • 

8 . General policy followed in granting pabole and in hevoktso pabole : 

Parole is a privilege and is not a right It cannot be earned in the same 
sense that “good time” can be earned. 

Parole is granted, when, in the judgment of the Board of Parole a prisoner 
is competent and anxious to readjust himself socially and when the factors 
which will affect him and his family at this release guarantee adequate 
public security. . These factors vary in every case. The Board evaluates 
the factors involved in each case and acts as its judgment indicates to grant 
or to deny release on parole. The Board welcomes information of a material 
character which may be of assistance in arriving at a just determination. 
All matters pertaining to any application or applicant should be submitted 
in writing and filed with, or mailed to the United States Board of Parole, 
Washington, D. C. 



. App. D. C. 363, 365-6,141F. (2d) 533 (1944); Story v. Rives, 
68 App. D. C. 325, 97 F. (2d) 182 (1938), cert. den. 305 U. S. 
595. 

It follows that if Congress intended the Board of Indeter¬ 
minate Sentence and Parole to exercise the same powers and 
authority as the federal board had been exercising since 1910, 
it must have intended that the Board of Indeterminate Sen¬ 
tence and Parole follow the same practices which had been 
followed by the federal board in connection with revocation 
hearings and therefore must have intended that Board hearings 
be conducted without presence of counsel. 7 

T it may be noted that the practice which has been followed by the Board 
has been the same as that in most of the States, as weU as in the federal 
parole system. According to the Attorney General’s Survey, supra, in some 
states parole violators are returned automatically to prison without hearing 
on the question of violation. Compare Fleenor v. Hammond , 116 F. (2d) 
982 (C. C. A. 6, 1941), 132 A. L. R. 1241. In others, and in the Federal 
System, there are hearings, but legal representation is not allowed to parole 
violators. Some statistics and the reasons for these practices are set forth 
below. 

With reference to hearings on applications for release on parole the 
Attorney General’s Survey makes the following statements and observations: 
“There are at least 14 States, Arizona, Illinois, Kansas, Louisiana, Maryland, 
Missouri, Nevada, North Dakota, Oklahoma, South Dakota, Tennessee, 
Texas, Utah, and Wyoming, where lawyers may be present at the hearing. 
Although in some States it is said that ‘the presence of lawyers is discour¬ 
aged,’ in only 10 jurisdictions, Alabama, Minnesota, Montana, Nebraska, 
New York, Ohio, Oregon, Washington, Wisconsin, and in the Federal parole 
system, are lawyers barred by statute or regulations. In some States, 
although the prisoner himself is not present at the hearing, lawyers may 
appear in his behalf. This is the case in Maryland, Missouri, Nevada, 
Oklahoma and Texas. 

“The appearance of lawyers for the prisoner may tend to transform the 
hearing into a legalistic process which is alien to the real nature of parole 
' and may create the impression that parole is either a matter of clemency or 
a question involving a fundamental right of the prisoner. If parole is 
properly considered as a correctional measure not involving any right on 
the part of the prisoner and not having any aspects of clemency, special 
pleading by an attorney for the offender does not further the purpose for 
which the hearing is held and may be detrimental to sound parole adminis¬ 
tration.” Attorney General’s Survey of Release Procedures (1939) VoL IV, 

p. 161. 

With reference to hearings on violation of parole the Survey states: 

“The States can be divided into two general categories in relation to the 
practice of holding hearings on violations: (1) States in which violators 


Escoe y. Zerbst does not support the opinion of the court below 

In its opinion the court below quoted extensively from Escoe 
v. Zerbst , 295 U. S. 409 (1935). That case involved an appeal 
from an order denying a petition for habeas corpus which had 
been brought by a probationer arrested for violation of the 
terms of his probation and summarily imprisoned without hav¬ 
ing been taken before the court. The Supreme Court reversed 
on the ground that the requirement of the probation statute, 
18 U. S. C. 725, that one arrested for violation should be “forth¬ 
with taken before the court,” had been completely ignored. 

It is submitted that the Escoe case does not support the 
proposition that an alleged parole violator is entitled to counsel 

are heard,* and (2) States in which parole violators are returned automati¬ 
cally to prison without hearing on the question of violation. 4 

***** 

“In practically every instance, the hearing on a parole violation is merely 
a formality to permit the returned violator to give his version of the events 
which led up to the revocation of his parole. As far as the parole authorities 
are concerned, the facts justifying the revocation of the parole almost 
Invariably are clearly established before the time of (or concurrent with) the 
return of the offender to the institution. 

“A question naturally arises as to the advisability of holding these hear¬ 
ings which consume the time of men already overburdened with work. The 
answer to the objection is three-fold: In the first place, the possibility exists 
that the parole agent was overhasty in his action in returning the parolee 
as a violator. Parole agents are human, and it is possible that friction 
between the agent and parolee may have influenced the agent’s judgment 
In fairness to the violator, this is a possibility which should be investigated 
by some higher authority. The hearing is of special importance in those 
States in which the sponsorship system of supervision exists, since there have 
been numerous instances in which sponsor-employers ‘sweated’ the parolees 
in their custody unmercifully under threat of declaring them parole violators 
on trumped up charges. 

“Another reason for holding a hearing is that often the true psychology 
of the parolee precedent to the commission of the violation is revealed. 

‘Arizona, California, Delaware, District of Columbia, Illinois, Indiana. 
Kansas, Kentucky, Maine, Massachusetts, Michigan, Minnesota, Nevada, 
New Hampshire. New Jersey, New York, New York City, North Dakota, 
Pennsylvania, Texas, Washington, and the Federal Parole System. 

4 Alabama, Colorado, Florida, Georgia, Iowa, Louisiana, Maryland, Mis¬ 
souri, Montana, Nebraska, New Mexico, North Carolina, Oklahoma, Oregon. 
Tennessee, South Dakota, West Virginia, Wisconsin, and Wyoming. 
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and witnesses at a revocation hearing. In that case no hearing 
whatsoever was had in the trial court on the charge of probation 
violation and the Supreme Court ruled that the revocation of 
probation was invalid because the command of the statute had 
been disobeyed. There was no discussion in the opinion of the 
right to counsel and to production of witnesses, although it was 
pointed out that no formal trial was required and that a sum¬ 
mary hearing was sufficient. In the instant case a hearing was 
definitely granted and it would seem to have been sufficient 
since, in the language of the Escoe opinion, it was "so fitted in its 
range to the needs of the occasion as to justify the conclusion 
that discretion has not been abused by the failure of the 
inquisitor to carry the probe deeper.” P. 493. - 

The trend of the parolee's thought in trying to rationalize his behavior may 
afford clues to his mental and emotional make-up which will be useful in 
effecting his future adjustment in society. 

. “Third, the hearing is an opportunity for the violator to discuss his 
behavior and to have It analyzed by men, who, by virtue of the positions 
they occupy, necessarily have an Interest in his future behavior. If, through 
his own statements, a parole violator can be made to see how irrationally 
he has acted, and how twisted his thinking has been; if, as often is the 
case, he can be led to see himself as ridiculous or foolish by his own state¬ 
ments, a long step toward his ultimate rehabilitation may have been taken. 

• • * * • 

“It sometimes is argued that a parolee is entitled to legal representation 
at hearings on parole violations, but as the legal status of the parolee is 
exactly the same as though he were still incarcerated, the prevailing opinion 
is that his return to prison is an administrative prerogative of the authorities 
and that he has no legal grounds upon which to base his protest against such 
a return. By the same reasoning, if his return is effected through the 
properly authorized channels, he has no vested right to a formal hearing on 
the matter of his violation.” Ibid. pp. 245-48. 

Worthy of special note is the New York States procedure with reference 
to representation of parole violators by counsel. By statute, it is provided 
in New York that at revocation hearings the violators ‘shall be given an . 
opportunity to appear personally, but not through counsel or others, before 
such board * * •. McKinney’s Consolidated Laws of New York, Vol. 
10-B, Correction Law, § 218. Such a provision in the statutes of New York, 
which is among the leaders in the scientific development of parole, and whose 
prison population substantially equals that of the entire federal system sup¬ 
ports the proposition that a parole violation hearing is a matter solely 
between the Board and the alleged violator. It strongly supports the con¬ 
tention of appellant in this case. See Prisoners in State and Federal 
Prisons and Reformatories, 1943, U. S. Dept, of Commerce, Bureau of Census, 
p. 7, 9. 

695039—46-3 
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By Escoe v. Zerbst, supra, it is made clear that a hearing is 
required before probation can be revoked. Although the Court 
did not discuss the right to counsel at such a hearing, it plainly 
held that only a very summary hearing was required to satisfy 
the requirements of the statute. The same conclusion was 
reached in Bums v. United States, 287 U. S. 216 (1932). Thus 
the opinions seem to indicate that a probation violator is not 
entitled to counsel. Even if it be considered, however, that 
one accused of violating probation is entitled to counsel at his 
revocation hearing, it does not follow that the same privilege 
should be afforded one accused of violating parole. Probation 
and parole are fundamentally different insofar as the right 
to counsel is concerned, in that a probationer is not serving 
a sentence because either imposition or execution thereof has 
been suspended. On the other hand a parolee is serving his 
sentence beyond the prison walls. Further, one on probation 
is under the supervision of the court and a judicial proceeding 
is required to bring about the revocation of his probation. To 
be contrasted with this is the status of a parolee who has 
passed beyond the jurisdiction of the court when his sentence 
was imposed, and who is subject thereafter only to adminis¬ 
trative or executive action. Therefore even if a probationer 
were entitled to counsel at the hearing to determine whether 
probation should be revoked, it would not by any means 
follow that a parolee is entitled to the same privilege. 

CONCLUSION 

For the foregoing reasons it is respectfully submitted that 
the judgment of the court below should be reversed. 

Edward M. Curran, 

United States Attorney. 

Sidney S. Sachs, 

Assistant United States Attorney. 

A. E. Gottshall, 

Attorney, Department of Justice. 
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In the District Court of the United States for the District of 

Columbia 

• 

Habeas Corpus No. 2961 * | 

I 

In the Matter of Edwin F. Tate 

i 

Filed Jan. 7, 1946. Charles E. Stewart, Clerk. 

Petition for a Writ of Habeas Corpus 

The petition for a writ of habeas corpus filed by Edwin F. 
Tate respectfully shows to the Court the fallowing: 

1. That he is a citizen of the United States, a resident of the 
District of Columbia and is at the present time unlawfully con¬ 
fined in the Lorton Reformatory at Lor ton, Virginia. 

2. That on November 2, 1943, after he, the petitioner, had 
then served more than sixteen years of a forty years 7 sentence 
for housebreaking he was paroled by the Board of Indetermi¬ 
nate Sentence and Parole. Thereafter, on June 13,1945—al¬ 
though the petitioner since the aforesaid parole had been con¬ 
victed of no violation of the law whatsoever—a warrant was 
issued by the said parole board for the arrest of your petitioner. 
And on December 5, 1945, after the execution of said warrant 
petitioner was summarily removed to the Lorton Reformatory 
at Lorton, Virginia, and there, after a perfunctory proceeding, j 
his parole was revoked and his commitment to the Lorton Re¬ 
formatory ordered. 

Yet this was done without being given petitioner the right j 
to have notice of any proceeding by which his right of liberty 
might be affected, or to be afforded an opportunity to defend 
such right in an orderly proceeding adapted to the nature of 
the case. 

Petitioner having been advised by counsel believes and ac¬ 
cordingly avers that his detention is illegal and contravenes 
the Fifth and Sixth Amendments of the Constitution of the 
United States for the following reasons: 

o» : 
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(a) That he was denied his liberty without "due process of 
law,” in that: that denial emanated from the arbitrary power 
of the Board of Indeterminate Sentence and Parole for the Dis¬ 
trict of Columbia, and contrary to the natural and inherent 
principles of justice. 

(b) That he was condemned of some real or fancied infrac¬ 
tion of the parole board’s rules without due notice and an op¬ 
portunity to defend, protect, and enforce his constitutional 
rights. 

(c) That he was denied the right to have compulsory proc¬ 
ess for obtaining witnesses in his favor; yes, and even the tes¬ 
timony of a witness who requested to be heard. 

(d) And he was denied the right to have the assistance of 
counsel for his defense. 

Moreover, in the matter of the revocation of a prisoner’s pa¬ 
role: Sec. 11 of the Act (S. 4072, Nov. 27, 1922) prescribed 
that, “he shall be given an opportunity to appeal before said 
Board of Indeterminate Sentence and Parole.” Language, it 
respectfully is submitted, that certainly is not susceptible of 
intelligent construction. 

Furthermore, it is clear that the Act creating said Board of 
Indeterminate Sentence and Parole constitutes legislation 
which essentially detracts from the privileges afforded by the 
Constitution and hence is unconstitutional. 

Wherefore, petitioner prays that a writ of habeas corpus is¬ 
sue directed to W. F. Fleming, Esq., Acting General Superin¬ 
tendent of District of Columbia Penal Institutions command¬ 
ing him to produce the body of your petitioner before this Court 
on a day and at an hour named in said writ and show cause if 
any he has, why your petitioner should not be discharged from 
his illegal custody. 

[S] Edwin F. Tate. 

State of Virginia, 

County of Fairfax. 

[S] John P. Mullen, 

John P. Mullen, 
Attorney for Petitioner. 


Subscribed and sworn to before me this 2d day of January 
1946. 

[S] John A. Duncan, 

Notary Public. 

Let this writ issue, returnable on the 14th day of January 
1946 at 10: 00 o'clock A. M. 

[S] Alexander Holtzoff, 

Justice. 

District of Columbia, ss: 

I, Paul Bradshaw, a citizen of the United States and resident 
of the District of Columbia on, to wit, December 5, 1945, per¬ 
sonally ’phoned and talked with Mr. R. E. L. Sm^th, of the Pa¬ 
role Board, requesting that I be permitted to testify in behalf 
of one Edwin F. Tate who was then charged with having vio¬ 
lated his parole. But I was then informed by Mr. Smith that 
no witnesses were permitted to be heard in behalf of one so 
charged, and hence that permission was refused. 

[S] Paul Bradshaw. 

Paul Bradshaw. 


Subscribed and sworn to before me this 5th day of January 


1946. 


[ S ] Morris Abrams, 

Notary Public , D. C. 


John P. Mullen 
437 Seventh Street, NW. 

Washington 1 , D. C. 

Filed Jan. 7,1946. Charles E. Stewart, Clerk. 

January 5, 1946. 

I, John P. Mullen, a member of the Bar of the District of 
Columbia, being first duly sworn on oath depose and say that 
on, to wit, December 5, 1945, I personally ’phoned and talked 
with Mr. R. E. L. Smith of the Parole Board of the District of 
Columbia and made the request of Mr. Smith that I be per¬ 
mitted to represent Edwin F. Tate who was then charged with 
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having violated his parole, and whom I had hitherto repre¬ 
sented, but was told by Mr. Smith that the Parole Board would 
not permit one charged with the violation of his parole to be 
represented by counsel. 

[S] John P. Mullen. 

John P. Mullen. ' 

Subscribed and sworn to before me this — day of January 
1946. 

Charles E. Stewart, Clerk. 

By [S] Anne W. Lyndane, Deputy Clerk. 

In the District Court of the United States for the District of 

Columbia . . 

Habeas Corpus No. 2961 
In the Matter of Edwin F. Tate 

Filed Jan. 16, 1946. Charles E. Stewart, Clerk. 

Return to Petition for Writ of Habeas Corpus 

Comes now W. F. Fleming, Esq., Acting General Superin¬ 
tendent of District of Columbia Penal Institutions by, and 
through his attorneys Edward M. Curran, United States At¬ 
torney, and Ray L. Jenkins, Assistant United States Attorney, 
denied that his present confinement is unlawful. 

1. It is admitted that the petitioner is a citizen of the United 
States and a resident of the District of Columbia, but it is 
denied that his present confinement is unlawful. 

<2. It is admitted that on November 2, 1943, the petitioner 
was released on parole by the Board of Indeterminate Sentence 
and Parole after having served more than sixteen years of a 
forty years’ sentence. Thereafter, on June 13, 1945, the Board 
of Indeterminate Sentence and Parole having received reliable 
information that the petitioner had violated the terms of his 
parole, issued a warrant for his arrest that on or about De¬ 
cember 5, 1945, after the execution of said warrant of arrest, 
the petitioner was removed to the District of Columbia Re¬ 
formatory at Lorton, Virginia, where, on December 6, 1945, he 
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was given a hearing as prescribed by law before the Parole 
Board. 

That at the time of this hearing, petitioner made no request 
that he be represented by counsel, nor did he make any request 
that the board hear any witnesses on his behalf. It is further 
denied that any other person made any request to be heard 
on behalf of the petitioner. 

3. That one of the conditions of petitioner's parole was that 
he would not go out of the District of Columbia without the 
written permission of the Board of Indeterminate Sentence and 
Parole; that this condition was fully understood by the peti¬ 
tioner and acknowledged by him in writing, and that the evi¬ 
dence presented at the hearing showed petitioner to have been 
arrested by Virginia Police in Suffolk, Virginia on June 9, 1945. 
This was confirmed by the petitioner himself at the time of 
the hearing. 

Wherefore, the respondent prays that writ of habeas corpus 
issued herein, be discharged and the petition dismissed. 

Edward M. Curran. 

United States Attorney. 

Ray L. Jenkins, 

Assistant United States Attorney. 

Certificate of Parole—Government Exhibit 1 

DML 

1/17/46 

Board of Indeterminate Sentence and Parole, District of 

Columbia 

Know all men by these presents: 

It having been made to appear to the said Board of Indeter¬ 
minate Sentence and Parole that Edward F. Tate, Register No. 
8928, an inmate in the D. C. Jail, is eligible to be Paroled, and 
that there is a reasonable probability that said inmate will 
remain at liberty without violating the laws and, it being the 
opinion of the said Board of Indeterminate Sentence and Parole 
that the release of this inmate is not incompatible with the 
welfare of society, it has therefore, been ordered by the said 
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Board of Indeterminate Sentence and Parole that the said in¬ 
mate be released on parole from the said D. C. Jail on Novem¬ 
ber —, 1943, and be permitted to go to Washington, D. C., and 
that said inmate remain within the limits of the District of 
Columbia until December 2,1967, or until other action may be 
taken by the said Board of Indeterminate Sentence and Parole. 

Be it also known that this order of parole is granted upon con¬ 
dition that the said inmate has agreed to observe and perform 
all and singular the rules and covenants shown on reverse side 
of this certificate, all of which are hereby made and agreed to 
be conditions precedent to said inmate’s release. 

Given under the hands and seal of the said Board of Inde¬ 
terminate Sentence and Parole this 28th day of October nine¬ 
teen hundred forty-three. 

Board of Indeterminate 
Sentence and Parole, 

[seal] [S] Frank R. Jelleff, 

Chairman. 

[S] Wilbur La Roe, Jr., 

Member. 

Board of Indeterminate Sentence and Parole: 

The above named inmate was released on the 2d day of No¬ 
vember 1943. 

[S] E. A. Green, 

Superintendent. 

STATEMENT OF THE CONDITIONS UNDER WHICH THIS PAROLE 

IS GRANTED 

This Certificate of Parole shall not become operative until 
the following conditions are agreed to by the inmate: 

1. That I will report immediately upon my release to the 
Washington Office of the Board of Indeterminate Sentence and 
Parole for my final instructions. That I will next report im¬ 
mediately to my Parole Adviser Father Miltonberger, 1908 
North Capitol Street, in person and notify the Parole Board 
of that fact upon the form provided for that purpose. 

2. That I will not go outside the parole limits fixed in the 
Certificate of Parole without first obtaining the approval in 
writing of the Board of Indeterminate Sentence and Parole. 
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• 3. That I will, between the first and sixth days of each suc¬ 
ceeding month ; until my final release, make a full and truthful 
written report to the Board of Indetermine Sentence and Pa¬ 
role, East Administration Building, 300 Indiana Ave. NW., 
Washington, D. C., upon the form provided for that purpose, 
and that I will submit each such report to my Parole Adviser 
for certification and mailing. 

4. That I will not drink whiskey, beer, gin, wine, or other in¬ 
toxicating beverages, use narcotic drugs nor frequent places 
where the foregoing are sold, dispensed, or used unlawfully. 

5. That I will not, during the term of my parole, associate 
with any person or persons of bad reputation. 

6. That I will not engage in any illegal or illegitimate busi¬ 
ness. 

7. That I will in all respects conduct myself honorably, make 
diligent efforts to find and maintain employment, and to sup¬ 
port my family to the best of my ability during my parole term. 

8. That I will not change my place of residence or employ¬ 
ment without first obtaining the approval of my Parole Officer, 
and that I will keep my Parole Officer informed at all times as 
to where I reside and as to where I can be reached. 

9. That I will promptly and truthfully answer all inquires 
directed to me by the Board of Indeterminate Sentence and 
Parole, and cooperate to the best of my ability with the Board 
and its Staff. I will report as my Parole Officer directs. 

10. That I will not marry without consulting with and ob¬ 
taining the permission of the Parole Board, nor will I live 
with any woman not my lawful wife. 

11. That, if at the time of my release, or at any time during 
my parole term, I am infected with a social disease, I agree to 
take regular treatment for same and continue such treatment 
until cured. 

12. That I will live and remain at liberty without violating 
the law and report to the Parole Board any arrest or serious 
difficulty in which I may become involved. 

13. I recognize that I have been released subject to a speci¬ 
fied parole plan and that failure of such plan in any essential 
particular may, in the discretion of the Board, be regarded as 
a violation of parole conditions. 


14. That I do solemnly promise and agree to abide by the 
foregoing conditions and hereby acknowledge that my failure 
to comply with any one of them may be considered a violation 
of my parole for which I am subject to be returned as a parole 
violator. 

Signature: [S] Edwin F. Tate. 

Dated Nov. 1,1943. 

Witnesses: [S] G. E. Othes. 

Register Number: 8928. 
District Court of the United States for the District of Columbia 

Habeas Corpus No. 2961 
In the Matter of Edwin F. Tate 

Filed Jan. 21, 1946. Charles E. Stewart, Clerk. 

Opinion on writ of habeas corpus 

On return to writ of habeas corpus issued on petition of an 
inmate of the District of Columbia jail, committed pursuant 
to revocation of parole previously granted. 

John P. Mullen, Esq., for petitioner. 

Edward M. Curran, Esq., United States Attorney, and Ray 
L. Jenkins, Esq., Assistant United States Attorney, opposed. 

Some years ago the petitioner, Edwin F. Tate, was sentenced 
by this court to imprisonment for an aggregate term of 40 years 
on conviction of several felonies. On November 2, 1943, after 
serving more than 16 years of the sentence previously imposed, 
he w^as released on parole by the Board of Indeterminate Sen¬ 
tence and Parole of the District of Columbia. One of the 
conditions of parole was that the petitioner should not leave 
the District of Columbia, without first obtaining the approval 
of the Board in writing. On June 13, 1945, the Board issued a 
warrant for his arrest, after having received reliable informa¬ 
tion that he had violated this condition. In November 1945, 
he was apprehended and subsequently removed to the District 
of Columbia Reformatory at Lorton, Virginia. On December 
6,1945 he was given a hearing before the Board. The hearing 
resulted in a revocation of his parole. 
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A petition for a writ of habeas corpus was then presented in 
behalf of the petitioner on the ground that at the hearing 
before the Board the petitioner had not been accorded the right 
of counsel or the right to obtain compulsory process for wit¬ 
nesses in his behalf. The court issued the writ. 

At the hearing on the return to the writ, it appeared by oral 
testimony that counsel for Tate had applied to a representative 
of the Board for leave to appear in the petitioner's behalf at 
the hearing, but was informed that the Board did not hear 
counsel or permit counsel to appear at hearings on revocation 
of parole. An officer of the Board testified that it was the 
practice of that body not to hear counsel orally, or even to 
allow counsel to be present at such hearings, but to permit a 
written statement to be filed. It further appeared that the 
petitioner's employer requested permission to testify at the 
hearing as a witness in his behalf, but was informed that the 
Board did not receive oral testimony. 

On a writ of habeas corpus this court has no jurisdiction ta 
review^ the action of the Board on the merits, as the granting 
or revocation of parole is entirely within its sound discretion, 
Jones v. Welch (App. D. C.) 151 F. (2d) 769. The only issue 
now presented to this court for decision is whether the petitioner 
has been deprived of his legal rights by the manner in which 
the revocation hearing was conducted. 

The Indeterminate Sentence and Parole Act of the District 
of Columbia (D. C. Code, 1940 Ed., Sec. 24-205) provides that 
if the Board of Indeterminate Sentence and Parole has reliable 
information that a paroled prisoner has violated his parole, 
the Board may issue a warrant for his arrest. The warrant is 
to be executed by apprehending the prisoner and returning him 
to the institution from which he was paroled, or to any penal 
or correctional institution designated by the Attorney General 
of the United States. It is further provided (Sec. 24-206) 
that after the prisoner is returned to the institution “he shall 
be given an opportunity to appear before said Board of Inde¬ 
terminate Sentence and Parole, and the said Board may then, 
or at any time in its discretion revoke the order and terminate 
such parole, or modify the terms and conditions thereof.” In 
case of revocation of parole, the prisoner is required to serve 
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the remainder of the sentence originally imposed, although the 
Board may in its discretion subsequently grant a new parole. 

In its ultimate analysis, the question depends on the mean¬ 
ing to be accorded to the following phrase in the statute: “an 
opportunity to appear.” It is the view of this court that the 
statute necessarily contemplates an effective appearance and 
not the mere physical presence of the prisoner before the Board. 
It implies that the prisoner must be given a hearing. It would 
seem necessarily to follow that if he is entitled to a hearing, he 
is likewise entitled to be represented by counsel, if he desires 
such representation; and that he also has the right to present 
evidence and adduce witnesses. Otherwise, the right to an 
appearance before the Board may be but a futile gesture. The 
privilege granted by the statute would be illusory and nugatory. 

' It might as well be contended that compliance with the statute 
1 is achieved by bringing the defendant physically into the pres¬ 
ence of the Board and then denying him an opportunity to 
1 make a statement, but compelling him to remain silent. Yet, 
it is but one step removed from this seemingly absurd suppo¬ 
sition, to refuse to him the privilege of speaking through counsel 
and requiring him to speak for himself in person, if he is to 
speak at all. 

In Escoe v. Zerbst, 295 U. S. 490, The Supreme Court con¬ 
strued a similar provision of the Federal Probation Act (U. S. 
Code, title 18, sec. 725) which directs that a probationer who 
is arrested for a violation of the terms of probation “shall forth¬ 
with be taken before the court.” The Supreme Court inter¬ 
preted this direction as comprising a hearing before the court. 
Mr. Justice Cardozo made the following comments on this 
point (pp. 492-494) : 

In thus holding we do not accept the petitioner’s 
contention that the privilege has a basis in the Constitu¬ 
tion, apart from any statute. Probation or suspension 
of sentence comes as an act of grace to one convicted of a 
crime, and may be coupled with such conditions in 
respect of its duration as Congress may impose. Bums 
v. United States, 287 U. S. 216. But the power of the 
lawmakers to dispense with notice or a hearing as part 
of the procedure of probation does not mean that a like 
dispensing power, in opposition to the will of Congress, 
has been confided to the courts. The privilege is no less 
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real because its source is in the statute rather than in 
' the Fifth 'Amendment. If the statement of the Con¬ 
gress that the probationer shall be brought before the 
court is command and not advice, it defines and condi¬ 
tions power. French v. Edwards, 13 Wall. 506, 511. 
The revocation is invalid unless the command has been 
obeyed. 

We find in this statute more than directory words of 
caution, leaving power unaffected. This is so if we con¬ 
sider the words alone, putting aside for the moment the 
ends and aims to be achieved. The defendant “shall” 
be dealt with in a stated way; it is the language of 
command, a test significant, though not controlling. 
Richbourg Motor Co. v. United States, 281 U. S. 528, 
534. Doubt, however, is dispelled when we pass from 
the words alone to a view of ends and aims. Clearly 
the end and aim of an appearance before the court must 
be to enable an accused probationer to explain away the 
accusation. The charge against him may have been 
inspired by rumor or mistake or even downright malice. 
He shall have a chance to say his say before the word 
of his pursuers is received to his undoings. This does not 
mean that he may insist upon a trial in any strict or 
formal sense. Bums v. United States, supra, at pp. 
222, 223. It does mean that there shall be an inquiry 
so fitted in its range to the needs of the occasion as to 
justify the conclusion that discretion has not been abused 
by the failure of the inquisitor to carry the probe deeper. 
Bums v. United States, supra. That much is necessary, 
or so the Congress must have thought, to protect the 
individual against malice or oppression. Almost equally 
it is necessary, if we read aright the thought of Congress, 
for the good of the probation system with all its hopes 
of social betterment. 

In that case the Supreme Court on a writ of habeas corpus 
directed the discharge of the prisoner without prejudice to his 
arrest and commitment as a result of subsequent proceedings 
conforming to the statute. 

Not only does it appear that a correct construction of the 
phraseology of the statute makes it mandatory for the Board 
to permit counsel to appear at the revocation hearing and to 
hear evidence offered in behalf of the prisoner, but also as a 
practical matter no reason is perceived why counsel should not 
be heard and testimony should not be received at a revocation 
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hearing. This course would hardly place an undue burden on 
the Board. If the Board disagrees with representations made 
by counsel, it can readily decide against his contentions. No 
harm can accrue to anyone from giving him an opportunity to 
be heard. These considerations likewise apply to the presen¬ 
tation of evidence. Fairness does not detract from efficiency 
or interfere with effectiveness. An appearance of just dealing 
is as indispensable as justice itself. 

The progress in the direction of a fair and humane adminis¬ 
tration of criminal justice has been in large part marked by 
an extension of the right of counsel. When one delves in How¬ 
ell’s State Trials containing transcripts of proceedings in the 
Criminal Courts in England, one becomes impressed with the 
injustice and unfairness of the denial of the right of counsel. 
Defendants charged with capital offenses, tim,e and time again, 
pleaded for the right to have their counsel heard, but that privi¬ 
lege was inexorably denied. The founders of our Government 
were thoroughly aware of the evils and abuses in the adminis¬ 
tration of criminal justice in England during the pre-Revolu- 
tionary period, and insisted on inserting in the Sixth Amend¬ 
ment an express reservation of the right of a defendant in a 
criminal case to be represented by counsel. In England only 
about a century ago defendants in felony cases were for the 
first time accorded the right to be represented by counsel. The 
Supreme Court, in Johnson v. Zerbst, 304 U. S. 295, extended 
the constitutional right of counsel by construction. It held 
that during proceedings in court, the defendant is entitled not 
only to be represented by counsel if he is in a position to retain 
an attorney, but that in the event he is unable to do so, counsel 
must be appointed for him to serve without expense to him, 
unless the defendant waives this right. It seems ironical and 
anomalous that a parole board, representing in itself one of 
the most recent and progressive advances in the administration 
of criminal law should be the last to cling to the outmoded 
denial of the right of representation by counsel. This is a ves¬ 
tigial relic of the days when a defendant in a criminal case had 
no right of counsel, no right to obtain compulsory process to 
summon his witnesses, no privilege against self-incrimination, 
no right to testify in his own behalf and no right to a presump- 
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tion of innocence until proven guilty beyond a reasonable 
doubt. v 

The right of counsel is no less important in an administra¬ 
tive hearing on a revocation of parole, than it is in a judicial 
proceeding. This is well illustrated in the instant case. By 
the revocation of parole, the defendant becomes liable to im¬ 
prisonment for an additional period of approximately 24 years. 
Surely, it is not unreasonable for him to ask for counsel to be 
heard and his evidence to be received. 

It is not intended to indicate that a parole at a hearing on a 
revocation of his parole is entitled to a formal trial. As was 
indicated in Escoe v. Zerbst, supra , a summary and informal 
hearing meets the statutory requirement. Nevertheless, no 
matter how summary or informal it may be, it must be a real 
hearing at which the defendant may be represented by coun¬ 
sel and at which he is accorded the right to present evidence. 

The court does not rest its conclusions on a constitutional 
basis. The requirements of the Sixth Amendment obviously 
cannot apply to these proceedings, and a constitutional right 
to counsel does not exist. The right is purely statutory, inas¬ 
much as it is the view of this court that the words “opportunity 
to appear” found in the statute necessarily imply an effective 
appearance, and an effective appearance in turn embraces the 
privilege of representation by counsel and the right to present 
evidence. Inasmuch, however, as the right of counsel is purely 
statutory and not constitutional, the rule of Johnson v. Zerbst, 
supra, does not apply and the parolee is not entitled to have 
counsel assigned to represent him. This court rules merely 
that if counsel has been retained by him or in his behalf, such 
counsel ro,ust be heard on request; and that further, any evi¬ 
dence that the parolee or his counsel desire to present must be 
received if admissible under the rules of evidence. 

The prisoner is discharged without prejudice to subsequent 
proceedings for the revocation of his parole in conformity with 
the statute. The order to be made herein will be stayed for a 
reasonable time for that purpose. 

[S] Alexander Holtzoff, 

Associate Justice. 

January 21,1946. 
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In the District Court of the United States for the District of 

Columbia 

Habeas Corpus No. 2961 
In the Matter of Edwin F. Tate 
Filed Jan. 24,1946. Charles E. Stewart, Clerk. 

Order 

Upon consideration of the writ of habeas corpus issued to 
petitioner herein, and the testimony pro and con heard and 
considered, it is by the Court, this 24th day of January, 1946, 
Ordered, that the petitioner be discharged without prejudice 
to subsequent proceedings for the revocation of his parole in 
conformity with the statute. 

[S] Alexander Holtzoff, 

Justice . 

In the District Court of the United States for the District of 

Columbia 

Habeas Corpus No. 2961 
In the Matter of Edwin F. Tate Petitioner 
Filed Jan. 24,1946. Charles E. Stewart, Clerk. 

Order 

The order discharging petitioner entered on the 24th day of 
January, 1946 is hereby stayed for a period of three days and 
it is further provided that if during the said period of three 
days the respondent perfects an appeal from the judgment 
herein entered, that the said stay be, and the same hereby is 
extended until final disposition of said appeal. However, it 
is further provided that the said petitioner may at any time 
after perfecting said appeal be released on bond in the sum of 
$ 10 , 000 . 

Dated January 24, 1946. 

[S] Alexander Holtzoff, 

Justice, 
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Indeterminate Sentence and Parole Act 

D. C. Code, 1940, Section 24-201 (6:451). Creation of Board 
of Indeterminate Sentence and Parole—Duties generally — 
Rules and regulations — Expenses. 

There shall be established in the District of Columbia a 
Board of Indeterminate Sentence and Parole for the penal 
institutions for said District, to consist of three members, resi¬ 
dents of said District, to be appointed by the commissioners of 
the District of Columbia, none of which members shall be offi¬ 
cially connected with the prison administration in any other 
capacity; of the three members first appointed after July 15, 
1932, one shall be appointed for three years, one for five years, 
and one for seven years; thereafter all appointments, except 
such as may be made for the remainder of unexpired terms, 
shall be for the term of seven years. It shall be the duty of the 
Board of Indeterminate Sentence and Parole to examine into 
the physical, mental, and moral records of the prisoners com¬ 
mitted to the penal institutions of the District; receive reports 
of wardens and other officials, including the psychiatrist; rec¬ 
ommend the treatment which, in their opinion, is most con¬ 
ducive to the prisoners’ reformation; and provide for a system 
of determining the proper time of release and the rehabilitation 
of the ex-prisoner in the community. The board shall adopt 
rules and regulations for its procedure, subject to the approval 
of the commissioners of District of Columbia. The members 
of the board shall serve without compensation; PROVIDED, 
That actual and necessary traveling expenses of the members 
of the board, incurred in the performance of duties under 
sections 24-201 to 24-208, shall be allowed and paid as herein 
provided. (July 15, 1932, 47 Stat. 696, ch. 492, § 1.) 

Section 24-202 (6:452). Executive secretary , parole officers 
and employees—Appointment and duties—Salaries and ex¬ 
penses. 

The Board of Indeterminate Sentence and Parole shall, 
subject to the approval of the Commissioners of the District of 
Columbia, appoint an executive secretary, and parole officers, 
one of whom may be designated as the chief parole officer, and 
other employees, in such number as shall be appropriated there- 
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for by Congress from time to time. It shall be the duty of such 
officers, subject to the discretion and control of said Board, to 
perform such duties and exercise such authority as the Board 
may direct. The salaries of said executive secretary, parole 
officers, and other employees shall be fixed in accordance with 
the Personnel Classification Act of 1923, as amended. Appro¬ 
priations are hereby authorized for the payment of the salaries 
of said executive secretary, said parole officers, and other em¬ 
ployees, the actual and necessary traveling expenses of the 
members of the Board, said executive secretary, and said parole 
officers, and all other necessary expenses incurred in the ad¬ 
ministration of sections 24-201 to 24-210. Until appropria¬ 
tions as herein authorized are made therefor, all said salaries 
and expenses shall continue to be paid out of the appropriations 
for the penal institutions as now authorized by law. (July 
15,1932,47 Stat. 697, ch. 492, § 2; June 6,1940,54 Stat. —, ch. 
254, § 1.) 

Section 24-203 (6:453). Imposition of indeterminate sen¬ 
tences authorized—Life and death sentences. 

In imposing sentence on a person convicted in the District 
of Columbia of a felony, the justice or judge of the court impos¬ 
ing such sentence shall sentence the person for a maximum 
period not exceeding the maximum fixed by law, and for a mini¬ 
mum period not exceeding one-third of the maximum sentence 
imposed, and any person so convicted and sentenced may be 
released on parole as herein provided at any time after having 
served the minimum sentence. Where the maximum sentence 
imposed is life imprisonment, a minimum sentence shall be 
imposed which shall not exceed fifteen years’ imprisonment. 
Nothing in Sections 24-201 to 24-210 shall abrogate the power 
of the justice or judge to sentence the convicted prisoner to the 
death penalty as now (June 6, 1940) or hereafter may be pro¬ 
vided by law. (July 15,1932,47 Stat. 697, ch. 492, § 3; June 6, 
1940, 54 Stat. —, ch. 254, § 2 (a).) 

Section 24-204 (6:454). Parole authorized — Conditions — 
Custody — Reports. 

Whenever, within the limitations of section 24-203, it shall 
appear to the Board of Indeterminate Sentence and Parole, 
from the reports of the prisoner’s work and conduct which may 
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be received in accordance with the rules and regulations pre¬ 
scribed, and from the study and examination made by the board 
itself, that any prisoner serving an indeterminate sentence is 
fitted by his training for release, that there is a reasonable 
probability that such a prisoner will live and remain at liberty 
without violating the law, and in the opinion of the board such 
release is not incompatible with the welfare of society, said 
Board of Indeterminate Sentence and Parole may, in its dis¬ 
cretion, authorize the release of such prisoner on parole, and he 
shall be allowed to go on parole, outside of said prison, and in 
the discretion of the board to return to his home, or to such 
other place as the board may indicate, upon such terms and 
conditions, including personal reports from said paroled pris¬ 
oner, as said Board of Indeterminate Sentence and Parole shall 
prescribe, and to remain, while on parole, in the legal custody 
and under the control of the Attorney General of the United 
States or his authorized representative until the expiration of 
the maximum of the term or terms specified in his sentence, 
without regard to good-time allowance, and the said board shall 
in every parole fix the limits of the residence of such person 
paroled: Provided , however , That the conditions prescribed and 
the residential limits may be thereafter changed or modified 
as the board in its judgment may determine. (July 15, 1932, 
47Stat. 697, ch. 492, § 4; June 6,1940, 54 Stat. —, ch. 254, § 3.) 

Section 24-205 (6:455). Violations of parole — Warrant — 
Arrest—Return to confinement. 

If said Board of Indeterminate Sentence and Parole, or any 
member thereof, shall have reliable information that a prisoner 
has violated his parole, said board, or any member thereof, at 
any time within the term or terms of the prisoner’s sentence, 
may issue a warrant to any officer hereinafter authorized to 
execute the same for the retaking of such prisoner. Any officer 
of the District of Columbia penial institutions, any officer of the 
Metropolitan Police Department of the District of Columbia, 
or federal officer authorized to serve criminal process within the 
United States to whom such warrant shall be delivered is au¬ 
thorized and required to execute such warrant by taking such 
prisoner and returning or removing him to the penal institution 
of the District of Columbia from which he was paroled or to 
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• such penal or correctional institution as may be designated by 
the Attorney General of the United States. (July 15, 1932, 
47 Stat. 698, ch. 492, § 5; June 6, 1940, 54 Stat. —, ch. 254, 

• § 4.) 

Section 24-206 (6:456). Revocation of parole after retak¬ 
ing — Hearing—New Parole. 

At the next meeting of the Board of Indeterminate Sentence 
and Parole held after the issuing of a warrant for the retaking 
of any paroled prisoner, said board shall be notified thereof, 
and if such prisoner shall have been returned to the institution, 
he shall be given an opportunity to appear before said Board 
of Indeterminate Sentence and Parole, and the said board may 
then, or at any time in its discretion, revoke the order and ter¬ 
minate such parole or modify the terms and conditions thereof, 
and if such order of parole be revoked and the parole so termi¬ 
nated the said prisoner shall serve the remainder of the sen¬ 
tence originally imposed, the unexpired term of imprisonment 
of any such prisoner to begin to run from the date he is re¬ 
turned to the institution, and time the prisoner was out on 
parole shall not be taken into account to diminish the time for 
which he was sentenced; Provided, That the parole board, at 
its discretion, may afterwards grant a new parole to said pris¬ 
oner, in the event said board should deem, it advisable. 

In the event said prisoner is removed to a penal or correc¬ 
tional institution designated by the Attorney General, the 
Board of Parole, created by sections 723a to 723c, Title 18, 
U. S. Code, shall have and exercise the same power and au¬ 
thority over such prisoner as the Board of Indeterminate Sen¬ 
tence and Parole would have had such prisoner been returned 
to a penal institution of the District of Columbia, including the 
power to revoke his parole. (July 15, 1932, 47 Stat. 698, ch. 
492, § 6; June 6,1940,54 Stat. —, ch. 254, § 5.) 

Section 24-207 (6:457). Repeal provision. 

All acts or parts of acts inconsistent with the provisions of 
sections 24r-201 to 24-208 are hereby repealed: Provided how¬ 
ever, That for any felony committeed before July 15,1932, the 
penalty, sentence, or forfeiture provided by law for such felony 
at the time such felony was committeed shall remain in full 
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force and effect and shall be imposed, notwithstanding sections 
24-201 to 24-208. (July 15, 1932, 47 Stat. 698, ch. 492, § 7.) 

Section 24^208 (6:458). Powers of prior board transferred — 
Application of law to prisoners sentenced before parole law be¬ 
came effective. 

Upon the appointment of the members of said board, the 
powers of the existing parole board on July 15, 1932, over pris¬ 
oners confined in the penal institutions of the District of Co¬ 
lumbia shall cease and determine and all the powers of said 
existing parole board under the authority of sections 714-723c, 
Title 18, U. S. Code, over said prisoners confined in the penal 
institutions of the District of Columbia shall be transferred to 
and vested in said Board of Indeterminate Sentence and Pa¬ 
role: Provided, however, That in the case of any prisoner con¬ 
victed of two or more crimes other than a felony, including 
violations of municipal regulations and ordinances and acts 
of Congress in the nature of municipal regulations and ordi¬ 
nances, when the aggregate of the sentence imposed is in excess 
of one year, said Board of Indeterminate Sentence and Parole 
may parole said prisoner, under the provisions of sections 24- 
201 to 24-210, after said prisoner has served one-third of the 
aggregate sentence imposed. (July 15, 1932, 47 Stat. 698, ch. 
492, § 9; June 6,1940, 54 Stat. —, ch. 254, § 7 (a).) 

Section 24-209 (6:459). Federal Parole Board—Authority 
over United States prisoners convicted in the District of Colum¬ 
bia and elsewhere. The Board of Parole created by section 
723a of Title 18, U. S. Code, shall have and exercise the sarnie 
power and authority over prisoners convicted in the District 
of Columbia of crimes against the United States and now or 
hereafter confined in any United States penitentiary or prison 
(other than the penal institutions of the District of Columbia) 
as is vested in the Board of Indeterminate Sentence and Parole 
over prisoners confined in the penal institutions of the District 
of Columbia. (July 15, 1932, ch. 492, § 10, as added, June 5, 
1934, 48 Stat. 880, ch. 391.) 
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